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such absence; delegating responsibility
to agency personnel as in the judgment
of the Executive Director will benefit
agency operations and functions; and

(C) Managing and maintaining agen-
cy office space, equipment, and facili-
ties in a sound and efficient manner;
establishing and maintaining agency
files and archives; and preparing and
maintaining an up-to-date inventory of
all agency property; and

(ix) Exercising the full power of the
Commission in times of emergency
until such time as the emergency ends
or the Commission meets in formal ses-
sion.

(2) Except in emergency situations
and when specifically delegated such
responsibility by the Commission, the
Executive Director has no authority to
formulate mitigation and conservation
policies and objectives or to approve or
disapprove agency plans or projects, for
implementation of the fish, wildlife,
and recreation mitigation and con-
servation projects and features author-
ized in the Act.

(d) The agency staff is organized into
four functional areas:

(1) Project Administration, through
the Project Manager, responsible for
development and management of miti-
gation and conservation projects;

(2) Planning Administration, through
the Planning Manager, responsible for
development and coordination of miti-
gation and conservation plans and for
environmental compliance in general;

(3) Public Information, through the
Public Information Officer, responsible
for preparation of reports and docu-
ments and dissemination to the public
of information regarding agency pro-
grams and projects; and

(4) Administrative Services, through
the Administrative Officer, responsible
for administrative support services and
office management.

§10000.7 Place of business; service of
process.

(a) The principle place of business
and offices of the agency are located at
111 East Broadway, Suite 310, Salt
Lake City, Utah 84111. All correspond-
ence and requests for information or
other materials should be submitted to
the agency at this address.
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(b) The Executive Director is the
agency official designated to accept
service of process on behalf of the agen-
cy.

PART 10005—POLICIES AND PRO-
CEDURES FOR DEVELOPING AND
IMPLEMENTING THE COMMIS-
SION’S MITIGATION AND CON-
SERVATION PLAN

Sec.

10005.1 Purpose.

10005.2 Definitions.

10005.3 Policy.

10005.4 Planning rule authority.

10005.5 Directives from the Act relating to
the plan.

10005.6 Responsibilities.

10005.7 Agency consultation and public in-
volvement.

10005.8 Mitigation obligations.

10005.9 Relationship of the plan to congres-
sional appropriations and Commission
expenditures.

10005.10 Relationship of the plan to the au-
thorities and responsibilities of other
agencies.

10005.11 Environmental compliance.

10005.12 Policy regarding the scope of meas-
ures to be included in the plan.

10005.13 Geographic and ecological context
for the plan.

10005.14 Resource features applicable to the
plan.

10005.15 Planning and management tech-
niques applicable to the plan.

10005.16 Plan content.

10005.17 Plan development process.

10005.18 Project solicitation procedures.

10005.19 Decision factors.

10005.20 Project evaluation procedures.

10005.21 Amending the plan.

AUTHORITY: 43 TU.S.C. 620k(note); sec.
301(g)(3) (A) and (C) of Pub. L. 102-575, 106
Stat. 4600, 4625.

SOURCE: 60 FR 49448, Sept. 25, 1995, unless
otherwise noted.

§10005.1 Purpose.

The planning rule in this part estab-
lishes the Commission’s policies re-
garding the mitigation and conserva-
tion plan required by the Central Utah
Project Completion Act, Public Law
102- 575, 106 Stat. 4600, 4625, October 30,
1992. It defines the procedures that the
Commission will follow in preparing
and implementing the plan and pro-
vides information to other agencies
and the public regarding how they
might participate.
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§10005.2 Definitions.

The Act refers to the Central Utah
Project Completion Act, Titles II, III,
IV, V, and VI of Public Law 102-575, Oc-
tober 30, 1992.

Applicant refers to an agency, organi-
zation, or individual providing formal
recommendations to the Commission
regarding projects to be considered for
inclusion in the Commission’s plan.

Commission means the Utah Reclama-
tion Mitigation and Conservation Com-
mission, as established by section 301
of the Act.

Interested parties refers to Federal and
State agencies, Indian tribes, non-prof-
it organizations, county and municipal
governments, special districts, and
members of the general public with an
interest in the Commission’s plan and
plan development activities.

Other applicable Federal laws refers to
all Federal acts and agency regulations
that have a bearing on how the Com-
mission conducts its business, with
specific reference to the Fish and Wild-
life Coordination Act of 1934, as amend-
ed (16 U.S.C. 661 et seq.); the National
Environmental Policy Act of 1969, as
amended (42 U.S.C. 4321 et seq.); and
the Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).

Plan and five-year plan refer to the
Commission’s mitigation and conserva-
tion plan as required by section 301 of
the Act.

Planning rule refers to this part,
which is a component of the Commis-
sion’s administrative rules and which
provides guidance for the development,
and implementation, of the Commis-
sion’s plan.

Section 8 funds refers to the section of
the Colorado River Storage Project Act
that provides for congressionally au-
thorized funds to be used in mitigating
the effects of the Colorado River Stor-
age Project on fish, wildlife, and re-
lated recreation resources.

§10005.3 Policy.

(a) As directed in section 301(a) of the
Act, the Commission was established
“to coordinate the implementation of
the mitigation and conservation provi-
sions of this Act among the Federal
and State fish, wildlife, and recreation
agencies. The United States Senate
Committee on Energy and Natural Re-
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sources report accompanying the Act
provided further clarification of Con-
gressional intent: ‘“‘Focusing of such
authority into a single entity is in-
tended to eliminate past dispersion
among several Federal and State re-
source management agencies of the re-
sponsibility, and therefore account-
ability, for reclamation mitigation in
Utah.”

(b) It is the policy of the Commission
that the mitigation and conservation
plan, in tandem with the Act, serve as
the principal guidance for the Commis-
sion in fulfilling its mitigation and
conservation responsibilities. Further,
the Commission will use the develop-
ment of the plan, and subsequent
amendment processes, as the primary
means to involve agencies and the pub-
lic in the Commission’s decision mak-
ing process.

§10005.4 Planning rule authority.

(a) The Commission is required to
adopt administrative rules pursuant to
the Administrative Procedures Act.
The Commission adopts the rule in this
part pursuant to that authority and to
Section 301(g)(3)(A) and (C) of the Act,
which provide for establishment of a
rule to guide applicants in making rec-
ommendations to the Commission, and
to ensure appropriate public involve-
ment.

(b) Adoption of the planning rule con-
stitutes a policy decision on the part of
the Commission and, as such, requires
formal public notification and approval
by the Commission according to estab-
lished procedures. The planning rule is
a component of the administrative
rules of the Commission and has the
authority accorded to such administra-
tive rules, as described in the Adminis-
trative Procedures Act.

§10005.5 Directives from the Act relat-
ing to the plan.

The basic directions for preparation
of the plan are contained in Section 301
of the Act. Sections 304, 314, and 315
provide additional guidance. Provisions
that hold particular relevance are iden-
tified below.

(a) Primary authority. Section 301(f)(1)
directs that the mitigation and con-
servation funds available under the Act
are to be used to ‘‘conserve, mitigate,
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and enhance fish, wildlife, and recre-
ation resources affected by the devel-
opment and operation of Federal rec-
lamation projects in the State of
Utah,” and, further, that these funds
are to be administered in accordance
with ‘“‘the mitigation and conservation
schedule in Section 315 of this Act, and
if in existence, the applicable five-year
plan.” Section 301 further clarifies that
Commission expenditures ‘‘shall be in
addition to, not in lieu of, other ex-
penditures authorized or required from
other entities under other agreements
or provisions of law.”

(b) Reallocation of funds. Section
301(f)(2) provides for the reallocation of
Section 8 funds if the Commission de-
termines ‘‘after public involvement
and agency consultation * * * that the
benefits to fish, wildlife, or recreation
will be better served by allocating such
funds in a different manner.” Such re-
allocation requires the approval of the
U.S. Fish and Wildlife Service if funds
are to be reallocated from fish and
wildlife purposes to recreation pur-
poses. The Commission’s authority to
depart from the mitigation and con-
servation schedule specified in Section
315 of the Act is reiterated in Section
301(h)(1).

(c) Funding priority. Section 301(f)(3)
directs that the Commission ‘‘shall an-
nually provide funding on a priority
basis for environmental mitigation
measures adopted as a result of compli-
ance with the National Environmental
Policy Act of 1969 for project features
constructed pursuant to titles II and
III of this Act.”

(d) Plan adoption and content. Section
301(g)(1) directs that the Commission
adopt a plan ‘‘for carrying out its du-
ties” and that the plan ‘‘shall consist
of the specific objectives and measures
the Commission intends to administer
* * % to implement the mitigation and
conservation projects and features au-
thorized in this Act.”

(e) Recommendations. Section
301(2)(3)(A) directs that ‘‘the Commis-
sion shall request in writing from the
Federal and State fish, wildlife, recre-
ation, and water management agencies,
the appropriate Indian tribes, and
county and municipal entities, and the
public, recommendations for objectives
and measures to implement the mitiga-
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tion and conservation projects and fea-
tures authorized in this Act or amend-
ments thereto.”

(f) Public involvement. Section
301(2)(3)(C) directs the Commission to
provide for appropriate public involve-
ment in the review of Commission doc-
uments produced subsequent to receiv-
ing recommendations.

(g) Guidance on selecting measures.
Section 301(g)(4) identifies the types of
measures that are to be included in the
plan, namely those that will—

(1) Restore, maintain, or enhance the
biological productivity and diversity of
natural ecosystems within the State
and have substantial potential for pro-
viding fish, wildlife, and recreation
mitigation and conservation opportuni-
ties;

(2) Be based on, and supported by, the
best available scientific knowledge;

(3) Utilize, where equally effective al-
ternative means of achieving the same
sound biological or recreational objec-
tives exist, the alternative that will
also provide public benefits through
multiple resource uses;

(4) Complement the existing and fu-
ture activities of the Federal and State
fish, wildlife, and recreation agencies
and appropriate Indian tribes;

(5) Utilize, when available, coopera-
tive agreements and partnerships with
private landowners and nonprofit con-
servation organizations; and

(6) Be consistent with the legal rights
of appropriate Indian tribes.

(h) Definite plan report. Section 304 di-
rects that mitigation commitments in-
cluded in the 1988 draft Definite Plan
Report for the Bonneville Unit of the
Central Utah Project (DPR) which have
not yet been completed are to be un-
dertaken in accordance with that re-
port and the schedule specified in Sec-
tion 315 of the Act, unless otherwise
provided for in the Act.

(i) Implementation schedule. Section
315 identifies mitigation and conserva-
tion projects to be implemented and
provides a schedule and budget for
doing so. Details on select components
of Section 315 may be found in Sections
302 through 313, excluding Section 304.

957



§10005.6

§10005.6 Responsibilities.

Responsibilities concerning imple-
mentation of this planning rule are as-
signed as follows:

(a) Commission. The Commission is re-
sponsible for adopting this planning
rule, including the project evaluation
procedures contained herein. The Com-
mission is also responsible for formal
adoption of the final plan and, fol-
lowing this, approving, on a project by
project basis, of agreements to imple-
ment the specific elements contained
in the plan.

(b) Ezecutive Director and Commission
staff. The Executive Director and Com-
mission staff are responsible for pre-
paring planning documents, including
preliminary evaluation of projects, and
for consultation with agencies and
other interested parties regarding the
various aspects of the planning process,
in accordance with procedures set forth
in this planning rule.

(c) Department of Interior Solicitor. The
Department of the Interior’s Regional
Solicitor acts as the agency’s attorney-
advisor and is responsible for advising
the Commission on legal matters re-
lated to the planning rule, the plan,
and the planning process as agreed
upon between the Department and the
Commission.

(d) Secretary of the Interior’s Rep-
resentative to the Central Utah Project.
The Secretary’s Representative is re-
sponsible for monitoring the plan, and
activities undertaken as components of
the plan, with regard to their consist-
ency with the Act and their compat-
ibility with other activities required by
the Act. The Secretary’s Representa-
tive is also responsible for coordinating
relevant activities of other agencies
within the Department of the Interior
and for coordinating the process by
which Congressionally appropriated
funds are made available for Commis-
sion mitigation and conservation ac-
tivities.

(e) Interested parties. Federal and
State resource agencies, Indian tribes,
and other interests are, should they
choose to become involved, responsible
for providing meaningful recommenda-
tions regarding potential projects, for
coordinating the development of these
recommendations with other appro-
priate agencies and organizations, and,
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as applicable, for participation in im-
plementation of projects.

§10005.7 Agency consultation and pub-
lic involvement.

The Commission considers agency
consultation and public involvement to
be central components of the planning
process. Interested parties will be given
the opportunity to become involved at
several stages in the plan development,
process. The major opportunities are as
follows:

(a) Planning rule development. The ini-
tial opportunity for involvement oc-
curs in the preparation of this planning
rule, through providing written or oral
comment to the Commission prior to
adoption.

(b) Project recommendations. The next
opportunity is in the preparation of
recommendations for projects to be in-
cluded in the Commission’s plan. The
Commission will make a formal an-
nouncement that it is soliciting rec-
ommendations for potential projects.
Interested parties will have ninety
days within which to respond. Commis-
sion staff will, upon request and as dic-
tated by work load, provide guidance
and other assistance in the preparation
of project recommendations. Interested
parties are encouraged to work coop-
eratively with others in the prepara-
tion of joint recommendations. Com-
mission staff will facilitate this as ap-
propriate. Section 10005.18 provides ad-
ditional direction on this. At the end of
the ninety day period the Commission
will make all recommendations re-
ceived during that time available for
public review. These will be available
at the Commission office during nor-
mal business hours. Copies will also be
provided to those requesting them at a
reasonable charge.

(c) Plan preparation. At the close of
the ninety day project solicitation pe-
riod, the Commission will proceed to
prepare a draft plan. Several opportu-
nities for agency consultation and pub-
lic involvement will be provided during
the preparation of the plan. One or
more public briefings will be held dur-
ing this period. Briefings will be an-
nounced in appropriate local and re-
gional media. Work sessions may also
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be held, sponsored either by the Com-
mission or jointly with other inter-
ested parties, to discuss individual
projects or other topics of general in-
terest. Interested parties may also re-
quest meetings with Commission staff
to discuss specific projects or issues.
The availability of staff for such meet-
ings will be dictated by work load. Dur-
ing this time, interested parties may
also attend, and participate in, Com-
mission meetings where the various as-
pects of the plan are discussed. Written
comments will also be accepted during
the plan preparation period.

(d) Review of draft plan. Following re-
lease of the draft plan, interested par-
ties will be given thirty days within
which to provide formal written com-
ments. During this time, interested
parties may request meetings with
Commission staff to discuss aspects of
the draft plan. The Commission will
also receive comments on the draft
plan at appropriate times during regu-
larly scheduled Commission meetings.
The Commission may, at its discretion,
convene one or more public meetings
to discuss issues related to the draft
plan.

(e) Final plan. The release of the final
plan will be announced in the media
and copies made available to the pub-
lic. As warranted, the Commission may
hold one or more meetings to brief in-
terested parties on the final plan.

(f) Amendments to the plan. The oppor-
tunities for agency consultation and
public involvement described above
will also be provided each time the
Commission undertakes a comprehen-
sive revision of the plan. In addition,
the Commission will give appropriate
public notice and grant an opportunity
to comment at such times as the Com-
mission is considering other, less com-
prehensive amendments. Section
10005.21 provides additional informa-
tion on how agencies and the public
may become involved in the plan
amendment process.

§10005.8 Mitigation obligations.

While the Act authorizes the Com-
mission to undertake a wide range of
general planning and mitigation activi-
ties, it also specifies certain projects or
groups of projects that the Commission
is to implement. The Commission con-

§10005.8

siders these obligations from the Act
to be integral components of the miti-
gation and conservation plan and of
the planning process used to develop
this plan. From the perspective of the
plan, two issues are germane. These are
the extent to which these obligations
must take priority over other projects,
either in terms of funding or sequenc-
ing and the extent to which there is
flexibility in the specific actions to be
taken in fulfillment of these obliga-
tions. Through this planning rule and
other means the Commission will en-
sure that interested parties are made
aware of the implications of these obli-
gations in order that they might use
this information when participating in
the development and implementation
of the plan.

(a) Description of mitigation obliga-
tions. Obligations principally derive
from three portions of the Act: Title II,
section 304, and section 315. Following
is a description of the obligations con-
tained in each.

(1) Title I1. Title II authorizes funding
and provides guidance for completion
of certain features of the Central Utah
Project. It also provides for Commis-
sion involvement in several specific ac-
tivities relating to Central TUtah
Project mitigation, including funding
for specific Section 8 mitigation activi-
ties. In the future, additional Title II
features will be implemented. These
will be subject to environmental re-
view through NEPA or other applicable
Federal laws and will, in many in-
stances, be coupled with mitigation
measures. Section 301(f)(3) of the Act
directs that priority be given for fund-
ing of mitigation measures that are as-
sociated with Central Utah Project fea-
tures identified in either Title II or III
of the Act that have been, or will be,
authorized through compliance with
NEPA.

(2) Section 304. This section directs
that mitigation and conservation
projects contained in the DPR be com-
pleted and that this be accomplished in
accordance with the DPR and the
schedule specified in section 315 of the
Act. Several elements of the DPR have
been either completed or initiated.

(3) Section 315. This section identifies
several mitigation and conservation
projects that are to be implemented to
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enhance fish, wildlife, and recreation
resources. It also identifies the funds
that are to be authorized for each
project. Initial phases of selected sec-
tion 315 projects have already received
Commission funding approval. Addi-
tional section 315 projects have under-
gone substantial review and detailed
implementation plans have, in some
cases, been prepared.

(b) Commission policy on fulfilling obli-
gations. As referenced in §10005.5, Sec-
tion 301(f)(1) and (2) of the Act provides
for re-programming of Section 8 funds
to other projects in accordance with
the plan and/or following appropriate
public involvement and agency con-
sultation, and provided ‘‘that the bene-
fits to fish, wildlife, or recreation will
be better served” by doing so. The
Commission interprets this as giving
the Commission broad discretion to de-
termine, with appropriate agency con-
sultation and public involvement,
whether to implement projects delin-
eated in the above stated sections and,
should the Commission choose to im-
plement these, the form that this im-
plementation will take.

(1) This notwithstanding, the Com-
mission recognizes that the projects
referenced in Title II, Section 304, and
Section 315 have, in most cases, under-
gone considerable planning as well as
agency and public scrutiny. Their in-
clusion in the Act represents a con-
sensus among Federal and state agen-
cies, water developers, and the national
and state environmental communities
that these mitigation measures have
merit. Further, NEPA proceedings
have, in some instances, been com-
pleted.

(2) Absent the plan, the Commission
will rely on Title II, Section 304, and
Section 315 as the principal guidance in
authorizing projects. Once adopted, the
plan will become the principal form of
guidance. In selecting projects for the
plan, mitigation measures referenced
in Title II, Section 304, and Section 315
will be given priority consideration.
They will, however, be subjected to the
same analysis as other proposed
projects. Should these projects be
found to not meet the Commission’s
standards for project approval, they
will be rejected. Title II, Section 304,
and Section 315 projects that meet

43 CFR Ch. Il (10-1-05 Edition)

Commission standards will only be su-
perseded in the plan if it can be dem-
onstrated that the contributions to be
made by other projects proposed
through the project solicitation proc-
ess significantly outweigh those of the
aforementioned Title II, Section 304,
and/or Section 315 projects.

(3) Regardless, the Commission will
retain flexibility regarding how Title
II, Section 304, and Section 315 projects
will be implemented. Interested parties
may, if they choose, propose modifica-
tions or enhancements to these
projects through the normal project so-
licitation process. The Commission
will pay particular attention to pro-
posals that will accomplish Title II,
Section 304, or Section 315 measures at
lower cost, thereby freeing up funds for
heretofore unidentified projects.

(4) The Commission is aware that fu-
ture NEPA procedures related to the
development of Title II features may
result in the identification of addi-
tional impacts and mitigation meas-
ures. The Commission considers imple-
mentation of measures that result
from a formal NEPA procedure to be
non-discretionary. The Commission
recognizes a commitment to imple-
ment such measures as are within its
authority. Further, in accordance with
Section 301(f)(3), the Commission is
committed to giving these measures
high priority. In order to ensure that
such measures are consistent with the
Commission’s overall program, and can
be implemented within budget, the
Commission will take an active role in
NEPA procedures that are likely to re-
sult in significant mitigation obliga-
tions for the Commission.

(5) If the Commission chooses not to
implement a mitigation measure or,
for any reason be unable to implement
a measure resulting from NEPA proce-
dures, the Commission will conduct, or
cause to have conducted, a supple-
mental environmental evaluation to
determine suitable alternative mitiga-
tion measures. The Commission will
implement the findings of that evalua-
tion to the extent possible. The only
exception will be when the Commission
proposes to substitute an equivalent
mitigation measure that meets with
the approval of applicable Federal,
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State, or Tribal fish and wildlife agen-
cies, the Secretary of the Interior, and
other affected parties.

(6) In order to assist agencies and
other interested parties in under-
standing the scope of the obligations
contained in Title II, Section 304, and
Section 315, and others that may arise
in the future, the Commission will, at
the time it invites recommendations
on measures to be included in the plan,
prepare and distribute a list of projects
that the Commission considers to be
obligations as defined in this section.

§10005.9 Relationship of the plan to
congressional appropriations and
Commission expenditures.

(a) The plan itself does not constitute
a commitment of resources for any
given project. The commitment to ex-
pend resources is dependent upon Con-
gressional appropriation, and, fol-
lowing this, Commission approval of
specific projects.

(b) The Commission will rely on the
plan as the primary source of informa-
tion for the development of the agen-
cy’s annual budget. For each fiscal
year, projects identified in the plan
will be arranged into a series of pro-
grams based on project type or ecologi-
cal and geographical associations.
These programs will serve as the basis
for the agency’s budget request.

(c) Once the budget request is formu-
lated and submitted to the Congress,
the request may be altered or reformu-
lated by the Congress before the appro-
priation statute is finally approved.
The appropriation statute will then
control the implementation of the
plan. In light of the controlling nature
of the appropriation statute over the
implementation of the plan, the plan
must maintain sufficient flexibility to
allow adjustments to comply with ap-
propriations. The amendment process
described in §10005.21 provides the
mechanism for modifying the plan to
correspond to changes in Congressional
appropriations. Changes to the annual
project portfolio will, in most in-
stances, constitute a ‘‘substantive”
amendment as described in §10005.21.

(d) Once appropriations have been ap-
proved by the Congress, the plan will
serve as the principal guidance to the
Commission in entering into agree-
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ments and approving the expenditure
of funds for specific projects.

§10005.10 Relationship of the plan to
the authorities and responsibilities
of other agencies.

Within Utah, several federal agen-
cies, state agencies, and tribal govern-
ments have authorities and responsibil-
ities related to the management of fish
and wildlife resources, through man-
agement of the resource itself, through
management of the land and water
upon which fish and wildlife depend, or,
in the case of Federal reclamation
projects, through involvement in miti-
gation activities. The Act specifically
recognizes the authority of other Fed-
eral and State agencies to take actions
in accordance with other applicable
laws. The guidance for this is provided
by Section 301(a)(2), which states that
“Nothing herein is intended to limit or
restrict the authorities of Federal,
State, or local governments, or polit-
ical subdivisions thereof, to plan, de-
velop, or implement mitigation, con-
servation, or enhancement of fish,
wildlife, or recreation resources in the
State in accordance with applicable
provisions of Federal or State law.” In
preparing and implementing its plan, it
is the Commission’s intent to form a
cooperative partnership with other
agencies having fish, wildlife, and
recreation responsibilities and authori-
ties, both recognizing and relying upon
their authorities. The Commission rec-
ognizes that these agencies may have
specific legal obligations to take ac-
tions to maintain or restore fish, wild-
life, or recreation resources that are
independent of Commission mandates.
While the Commission will, as appro-
priate, authorize the use of funds to
complement the resource protection
and restoration activities of these
agencies, Commission involvement
should not be viewed as a replacement
for funding or other actions that are
rightfully the responsibility of another
agency.

(a) Agencies with land management au-
thority. The Commission recognizes
that the Federal government, the State
of Utah, and applicable Indian tribes
each own and/or manage lands that are
important to fish and wildlife resources
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and provide significant outdoor recre-
ation opportunities. At the Federal
level, the Forest Service manages Na-
tional Forest System lands, the Fish
and Wildlife Service manages national
wildlife refuges, the National Park
Service manages national parks, monu-
ments, and recreation areas, the Bu-
reau of Reclamation manages res-
ervoirs and lands adjoining those res-
ervoirs, and the Bureau of Land Man-
agement manages other public lands.
Indian tribes own and manage lands in
accordance with treaties between the
tribes and the United States Govern-
ment. The State of Utah owns and
manages state parks, wildlife manage-
ment areas, and public trust lands. The
Commission recognizes the importance
of federal, tribal, and state lands to
fish, wildlife, and recreation and will
entertain proposals for mitigation and
conservation activities involving these
lands when the following conditions
are met:

(1) The managing agency concurs
with the proposed action,

(2) All appropriate legal procedures
have been followed, and

(3) The land management agency is
willing to assume long-term responsi-
bility for operation and maintenance of
mitigation and conservation features
and to refrain from management ac-
tivities that may negate or signifi-
cantly diminish the effects of the
project on fish, wildlife, or recreation.

(b) Agencies with Federal reclamation
project mitigation responsibilities and/or
authorities. Several agencies also have
direct authorities and responsibilities
relating to mitigation for the effects of
Federal reclamation projects in Utah.
These include the Department of the
Interior Central Utah Project Office,
the Bureau of Reclamation, the Central
Utah Water Conservancy District, the
Fish and Wildlife Service, and the Utah
Division of Wildlife Resources. The re-
mainder of this section summarizes the
authorities and responsibilities of
these agencies with regards to Federal
reclamation projects, with emphasis on
the Commission’s relationship to these
agencies. This section does not identify
or describe all of the potential rela-
tionships between the Commission and
other agencies with Federal reclama-
tion project mitigation obligations. As
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appropriate, the Commission may
enter into formal agreements with any
or all of the above agencies in order to
provide additional detail regarding the
relationship or to assign specific pro-
gram or project responsibilities. The
arrangements that are described in this
section may also be modified through
interagency agreement.

(1) Secretary of the Interior’s Represent-
ative to the Central Utah Project. As re-
quired by Section 201(e) of the Act, the
Secretary of the Interior is ultimately
responsible for carrying out all respon-
sibilities specifically identified in the
Act. The Secretary’s Representative
serves as the Secretary’s official rep-
resentative to the Central Utah
Project. The Secretary’s Representa-
tive monitors activities undertaken in
fulfillment of the various aspects of
the Act to ensure that these activities,
including mitigation activities, are in
accordance with applicable law and
that Federal funds are used appro-
priately. The Secretary’s Representa-
tive also coordinates activities among
Department of the Interior agencies in-
volved with the Central Utah Project.
The Commission is a Federal Commis-
sion within the executive branch of
government and its activities are sub-
ject to the direct oversight of Congress.
While essentially independent of the
Secretary of the Interior, the Commis-
sion nevertheless has a vital relation-
ship with the Department via both the
budget process and the similarity in
missions. The Secretary’s Representa-
tive serves as the principal link be-
tween the Commission and the Depart-
ment of the Interior and is responsible
for transmitting Congressional appro-
priations to fund the Commission’s
mitigation, conservation, and adminis-
trative activities. For purposes of plan
development and implementation, the
following will guide the Commission’s
relationship to the Secretary’s Rep-
resentative:

(i) The Commission acknowledges the
authority of the Secretary in over-
seeing implementation of the Act and
recognizes that the Secretary’s Rep-
resentative plays an essential role in
ensuring the compatibility of mitiga-
tion and conservation measures with
the overall Central Utah Project. The
Commission is committed to a strong
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and productive partnership with the
Secretary’s Representative in fulfilling
the Commission’s mitigation and con-
servation responsibilities.

(ii) The Commission will maintain
close communication with the Sec-
retary’s Representative regarding the
relationship between the plan and Con-
gressional appropriations. The Com-
mission will provide the Secretary’s
Representative with both long range
and annual funding proposals and oth-
erwise assist in preparing the Commis-
sion’s budget requests to Congress.

(iii) The Commission and the Sec-
retary’s Representative will independ-
ently and cooperatively monitor the
plan in terms of meeting Section 8
mitigation obligations as directed by
the Act.

(iv) The Commission will actively in-
volve the Secretary’s Representative in
the Commission’s NEPA related activi-
ties, including the identification of ap-
propriate roles for the Secretary’s Rep-
resentative and Department of the In-
terior agencies in the preparation and
review of NEPA documents.

(v) The Commission will, as appro-
priate, involve the Secretary’s Rep-
resentative in coordinating Commis-
sion mitigation and conservation ac-
tivities with the Bureau of Indian Af-
fairs and with individual Indian tribes.

(vi) The Commission will utilize the
Secretary’s Representative as its prin-
cipal contact for matters regarding the
Department of the Interior and, when
appropriate, will seek assistance from
the Secretary’s Representative in co-
ordinating activities involving agen-
cies within the Department, especially
when activities involve several agen-
cies. The Commission will, as appro-
priate, involve the Secretary’s Rep-
resentative in resolving differences
that might arise among the various
agencies within the Department with
regard to the Commission’s plan, or the
implementation of any measure con-
tained in the plan. This provision does
not alter the direct working relation-
ships that the Commission maintains
with the U.S. Fish and Wildlife Service,
the Bureau of Reclamation, the Bureau
of Land Management, and other appli-
cable agencies.

(2) U.S.D.I. Bureau of Reclamation.
Prior to the Act, the Bureau of Rec-
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lamation (Bureau) had the responsi-
bility for implementing mitigation
measures associated with Federal rec-
lamation projects within the State of
Utah. Section 301(a)(1) of the Act
granted authority to the Commission
““to coordinate the implementation of
the mitigation and conservation provi-
sions of this Act.” Section 301(n) fur-
ther transferred from the Bureau to
the Commission ‘‘the responsibility for
implementing Section 8 funds for miti-
gation and conservation projects and
features authorized in this Act.”” While
the Act therefore clearly transfers
mitigation responsibilities concerning
the Bonneville Unit of the Central
Utah Project from the Bureau to the
Commission, it does not alter the Bu-
reau’s mitigation responsibilities with
respect to other components of the Col-
orado River Storage Project or other
Federal reclamation projects in Utah.
For purposes of plan development and
implementation, the following will
guide the Commission’s relationship to
the Bureau:

(i) The Commission recognizes that
the Bureau and the Commission share
fish, wildlife, and recreation mitiga-
tion responsibilities associated with
Federal reclamation projects within
the State of Utah and is committed to
maintaining a strong and productive
partnership with the Bureau in this re-
gard.

(ii) Except for those features that the
Secretary has assigned to others in al-
locating the $214,352,000 increase in
CRSP authorization specified in Sec-
tion 201(a) of the Act, the Commission
has the primary authority and respon-
sibility for all mitigation projects in-
volving use of Section 8 funds for the
Bonneville Unit and for alternative for-
mulations of the Uintah and Upalco
units of the Central Utah Project, and
all mitigation projects identified in
Section 315 of the Act, or as modified
in the plan.

(iii) The Bureau retains the responsi-
bility and primary authority to under-
take fish, wildlife, and recreation miti-
gation and conservation activities for
Federal reclamation projects in Utah
other than those as described in para-
graph (b)(2)(ii) of this section wherein
the Bureau acts at the direction of the
Commission. The Commission also has
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the authority to undertake selective
fish, wildlife, and recreation mitiga-
tion and conservation activities con-
cerning these same projects, as author-
ized in Section 315 of the Act or in the
plan. The Commission will actively
consult with the Bureau with regard to
potential mitigation or enhancement
activities in those areas in order to en-
sure that Bureau and Commission miti-
gation activities are coordinated.

(iv) The Bureau retains responsibility
for implementation of fish, wildlife,
and recreation mitigation measures as-
sociated with Federal reclamation
projects in Utah that were initiated
prior to the establishment of the Act
where that responsibility has not spe-
cifically been transferred to the Com-
mission, a water district, or other enti-
ty.

(v) The Bureau retains responsibility
for operation, maintenance, and re-
placement of facilities related to fish,
wildlife, and recreation mitigation
measures undertaken by the Bureau
where that responsibility has not spe-
cifically been transferred to the Com-
mission, a water district, or other enti-
ty.
(vi) The Bureau retains responsibility
for mitigating future impacts to fish,
wildlife, and recreation caused by oper-
ation, maintenance, and replacement
of water resource development facili-
ties where that responsibility has not
specifically been transferred to the
Commission, a water district, or other
entity.

(vii) The Commission has no respon-
sibility or authority for mitigation or
replacement measures associated with
Federal reclamation projects in Utah
that are not related to fish, wildlife,
and recreation.

(3) Central Utah Water Conservancy
District. The Central Utah Water Con-
servancy District (District) is respon-
sible for construction, operation, and
management of the various features of
the Central Utah Project. NEPA com-
pliance regarding many of these fea-
tures has resulted in the identification
of several measures that are to be un-
dertaken as mitigation for the Central
Utah Project’s impacts to fish, wildlife,
and/or recreation. NEPA compliance
for future project features is likely to
identify additional fish, wildlife, and
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recreation mitigation and conservation
measures. The Act directs that the
Commission give funding priority to
measures that result from applicable
NEPA procedures. The Act does not,
however, specify what role the Com-
mission is to have in determining, or
planning for, these measures. For pur-
poses of plan development and imple-
mentation, the following will guide the
Commission’s relationship to the Dis-
trict:

(i) The Commission is committed to
maintaining a strong and productive
partnership with the District in order
to adequately plan for and implement
mitigation measures associated with
the Central Utah Project.

(ii) The Commission recognizes that
the District and the Commission have

complementary responsibilities for
fish, wildlife, and recreation mitiga-
tion regarding the Central TUtah

Project. The District retains the over-
all responsibility for planning for miti-
gation activities associated with its
completion of the Central TUtah
Project. The Commission has the re-
sponsibility for ensuring that mitiga-
tion measures meet with the intent of
the Act with regard to protection and
restoration of fish, wildlife, and recre-
ation resources and for approving and
implementing mitigation and con-
servation measures. Accordingly, the
Commission will monitor District miti-
gation and conservation planning ac-
tivities and provide such assistance as
is mutually agreed upon.

(iii) The Commission will actively
monitor or, as appropriate, participate
in NEPA procedures undertaken by the
District that may result in the identi-
fication of mitigation and conservation
measures that, if implemented, would
require Commission funding or may af-
fect other mitigation activities of in-
terest to the Commission. For NEPA
procedures that are likely to result in
significant Commission obligations,
the Commission may request ‘‘joint
lead agency” status with the District.
In such instances the specific involve-
ment of the Commission in the prepa-
ration of NEPA documentation will be
determined through agreement with
the District.

(iv) The District retains responsi-
bility for mitigating future impacts to
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fish, wildlife, and recreation caused by
the operation, maintenance, and re-
placement of its water resource devel-
opment facilities, unless that responsi-
bility has been specifically transferred
to the Commission or other entity.

(v) The District retains responsibility
for operation, maintenance, and, where
necessary, replacement of fish, wildlife,
and recreation mitigation features
managed by the District, unless that
responsibility has been specifically
transferred to the Commission or other
entity.

(4) U.S. Fish and Wildlife Service. The
U.S. Fish and Wildlife Service (Service)
has mandated responsibility to imple-
ment several acts relevant to the Com-
mission’s activities. In Section
301(b)(3), the Act specifically references
a Commission obligation to comply
with the Fish and Wildlife Coordina-
tion Act (FWCA) and the Endangered
Species Act (ESA). Other acts adminis-
tered by the Service and relevant to
Commission activities include, but are
not necessarily limited to, the Migra-
tory Bird Treaty Act (16 U.S.C. 703 et
seq.) and the Bald Eagle Protection Act
(16 U.S.C. 668-668d). The FWCA directs
that the Service, and the state fish and
wildlife agency, must be consulted
where the ‘“‘waters of any stream or
other body of water are proposed or au-
thorized to be impounded, diverted
* * % or otherwise controlled or modi-
fied * * * by any department or agency
of the United States, or by any public
or private agency under Federal permit
or license. * * *’ The purpose of this
consultation is to provide for ‘‘the con-
servation of wildlife resources by pre-
venting loss of and damage to such re-
sources.” The FWCA provides the
major mechanism for Service involve-
ment in the Federal reclamation
project decision process. The Service’s
most important role in Federal rec-
lamation projects is in the develop-
ment and later the monitoring of fish
and wildlife mitigation measures. The
Service is also responsible for report-
ing to the Secretary of the Interior on
the status of mitigation programs. The
Fish and Wildlife Coordination Act
provides for the funding of Service
FWCA consultation by the agency
sponsoring the proposed activity. The
Service’s ESA responsibilities that are
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most relevant to Commission activities
include listing of new species, prepara-
tion and implementation of recovery
plans and consultations regarding ad-
verse effects on listed species. Section
7(a)(1) of the Endangered Species Act
authorizes Federal agencies to carry
out programs for the conservation of
endangered and threatened species.
Participating in, and being consistent
with, recovery plans is a fundamental
component of this obligation. Section
T(a)(2) of the ESA requires that, prior
to taking any action that may affect a
listed species, a Federal agency must
consult with the Service to ensure that
the action will not jeopardize the con-
tinued existence of the species or ad-
versely modify critical habitat. The
Migratory Bird Treaty Act (MBTA) es-
tablishes a Federal role in protecting
bird species that generally migrate
across national boundaries. In Utah,
these include most indigenous bird spe-
cies. The MBTA is not intended as a
substitute for state wildlife manage-
ment authority but rather as a com-
plement. The Service is responsible for
implementing many of the features of
the MBTA, and for encouraging states
to undertake actions to protect migra-
tory bird species. The Bald Eagle Pro-
tection Act prohibits the taking or pos-
session of either bald or golden eagles,
both of which commonly inhabit areas
near Utah’s rivers and wetlands. For
purposes of plan development and im-
plementation, the following will guide
the Commission’s relationship to the
Service:

(i) The Commission acknowledges the
biological expertise of the Service with
regard to Federal reclamation projects
and other Commission activities relat-
ing to the protection and restoration of
fish and wildlife resources and will
seek to utilize this expertise to the
fullest extent. The Commission further
recognizes the similarity in agency
missions with regard to fish and wild-
life mitigation and conservation and is
committed to a strong and productive
partnership with the Service in this re-
gard.

(ii) The Commission acknowledges
the Service’s mandated responsibility
with regard to Federal reclamation
projects and will specifically consult
with the Service regarding activities
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that are subject to the FWCA. These
include both projects directly related
to mitigation for Federal water re-
source projects and applicable fish,
wildlife, and recreation conservation
projects. In developing its plan and
adopting specific projects, the Commis-
sion will give significant weight to the
Service’s recommendations. Should the
Commission choose to not follow Serv-
ice recommendations, it will seek reso-
lution through active consultation
with the Service. As appropriate, the
Utah Division of Wildlife Resources
will be asked to be involved in these
consultations as that agency also has
co-responsibilities under the FWCA.
Should no agreement be reached, the
Commission will document its decision
and provide this to the Service. The
Commission recognizes that the Serv-
ice has a responsibility to forward its
FWCA reports to the Secretary regard-
less of the resolution of issues con-
tained in the reports. The Commission
recognizes that several projects con-
tained in Title II, Section 304, and Sec-
tion 315 have previously been subjected
to Service evaluation pursuant to
FWCA. Prior to reallocating funds au-
thorized for these projects, the Com-
mission will formally consult with the
Service regarding the relative ade-
quacy of proposed new projects, or sig-
nificant modifications to Title II, Sec-
tion 304, or Section 315 projects, in
mitigating for impacts to fish and wild-
life resources.

(iii) The Commission will comply
with applicable provisions of the ESA
and, accordingly, will consult with the
Service regarding activities that may
affect a listed or candidate species, re-
gardless whether the effect is bene-
ficial or adverse. In addition, the Com-
mission will endeavor to undertake
mitigation and conservation projects
that are consistent with an adopted re-
covery plan for a listed species and
that aid in the protection of candidate
species.

(iv) The Commission will, in accord-
ance with the Act, formally seek the
Service’s approval prior to reallocating
funds from a project whose primary ob-
jectives are the protection and/or res-
toration of fish and wildlife resources
to a project whose objectives are pri-
marily related to recreation. No such
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funds will be reallocated unless this
meets with the approval of the Service.

(v) The Commission anticipates that
the Service will be an active partici-
pant in the planning for, and imple-
mentation, of mitigation and conserva-
tion projects undertaken pursuant to
the Commission’s plan.

(vi) The Commission will invite the
Service to participate in NEPA activi-
ties undertaken or funded by the Com-
mission that bear on fish and/or wild-
life resources. The form that this par-
ticipation will take will be determined
on a case-by-case basis and will require
agreement on the part of both agen-
cies.

(5) Utah Division of Wildlife Resources.
As is the case with other states, the
State of Utah has the exclusive juris-
diction over non-migratory fish and
wildlife and shared jurisdiction (with
the U.S. Fish and Wildlife Service) over
all migratory birds and Federally list-
ed threatened and endangered fish and
wildlife within the state. The applica-
ble state law is Utah Code, Section 23—
15-2, which states that ‘All wildlife
within the state, including but not lim-
ited to wildlife on public or private
lands or in public or private waters
within the state, shall fall within the
jurisdiction of the Division of Wildlife
Resources.” The Utah Division of Wild-
life Resources (UDWR) has authorities
and responsibilities at the state level
similar to those of the U.S. Fish and
Wildlife Service at the Federal level,
and, like the Service, has mandated au-
thorities under the Federal Fish and
Wildlife Coordination Act that relate
directly to Federal Reclamation
project mitigation. These authorities
are described in paragraph (b)(4) of this
section. In addition, the Act provides
for the UDWR to assume primary re-
sponsibility for implementing meas-
ures associated with the Act after the
Commission expires. In addition to the
UDWR’s responsibilities and authori-
ties discussed above, the State of Utah
also has jurisdiction over other activi-
ties that are relevant to the Commis-
sion’s plan, including the granting of
water rights and, except on Federal
and tribal lands, management of land
use. For purposes of plan development
and implementation, the following will
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guide the Commission’s relationship to
the UDWR:

(i) The Commission acknowledges the
biological expertise of the UDWR with
regard to Federal reclamation projects
and other Commission activities relat-
ing to the protection and restoration of
fish and wildlife resources and will
seek to utilize this expertise to the
fullest extent practicable. The Com-
mission further recognizes the simi-
larity in agency missions with regard
to fish and wildlife mitigation and con-
servation and is committed to a strong
and productive partnership with the
UDWR in this regard.

(ii) The Commission acknowledges
the UDWR’s authority over the man-
agement of fish and wildlife within the
State and will take no action that is
inconsistent with this authority.

(iii) The Commission acknowledges
that the UDWR has a mandated au-
thority regarding the planning and
monitoring of Federal reclamation
mitigation. As is the case with the
Service, the Commission will formally
consult with the UDWR regarding
projects that are subject to the FWCA.
These include both projects directly re-
lated to mitigation for Federal rec-
lamation projects and applicable fish
and wildlife conservation projects not
directly related to any Federal rec-
lamation project. Consultation will be
in accordance with procedures defined
in the FWCA. It is anticipated that
this consultation will be conducted in
conjunction with the Service. However,
the Commission recognizes that the
UDWR has the right to prepare rec-
ommendations independent of the
Service should it so desire. The Com-
mission will, in making its decisions,
give significant weight to rec-
ommendations made by the UDWR.
Should the Commission choose to not
follow the UDWR’s recommendations,
it will seek to resolve outstanding
issues through active consultation
with the UDWR. As appropriate, the
Service will be asked to be involved in
these consultations. Should no agree-
ment be reached, the Commission will
document its decision and provide this
to the UDWR. The Commission recog-
nizes that several mitigation projects
contained in Title II, Section 304, and
Section 315 have previously been sub-
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jected to the UDWR evaluation pursu-
ant to FWCA. As is the case with the
Service, the Commission will specifi-
cally consult with the UDWR prior to
significantly modifying or reallocating
funds away from these projects.

(iv) The Commission will specifically
consult with the UDWR regarding any
project that might have an affect on
species identified by the UDWR as
wildlife species of special concern and
species listed by the UDWR Natural
Heritage Program as Gl and G2 plant
and animal species.

(v) The Commission anticipates that
the UDWR will be an active participant
in the planning for, and implementa-
tion, of mitigation and conservation
projects undertaken pursuant to the
Commission’s plan.

(vi) The Commission will invite the
UDWR to participate in NEPA activi-
ties undertaken or funded by the Com-
mission that bear on fish and/or wild-
life resources. The form that this par-
ticipation will take will be determined
on a case-by-case basis and will require
agreement on the part of both agen-
cies.

§10005.11 Environmental compliance.

(a) Section 301(c)(3) establishes that
the Commission is to be considered a
Federal agency ‘‘for purposes of com-
pliance with the requirements of all
Federal fish, wildlife, recreation, and
environmental laws, including (but not
limited to) the Fish and Wildlife Co-
ordination Act, the National Environ-
mental Policy Act of 1969 (NEPA), and
the Endangered Species Act of 1973.”
While not specifically referenced in
that section, the Federal Water Pollu-
tion Control Act (Clean Water Act) (33
U.S.C. 1251 et seq.) also contains envi-
ronmental compliance provisions that
are directly relevant to the Commis-
sion’s mitigation and conservation ac-
tivities. The Commission is committed
to full and active compliance with
these laws as well as applicable State
environmental law.

(b) The Commission’s NEPA proce-
dures are addressed in a different chap-
ter of the agency’s administrative
rules. Because the plan is subject to al-
teration or amendment under a number
of circumstances, the plan does not
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constitute an irretrievable commit-
ment of resources and thus is not sub-
ject to NEPA. Projects preliminarily
selected for funding by the Commission
will, however, be subject to formal
NEPA review. The Commission recog-
nizes that these procedures may affect
both project budgets and scheduling
and will therefore give specific consid-
eration to this when preparing the
plan. As described in §10005.16 the plan
will identify, at a reconnaissance level,
the need for individual projects to com-
ply with NEPA and other Federal and
State environmental laws and the op-
portunities available for consolidating
NEPA review into programmatic or
watershed-wide analysis as appro-
priate.

§10005.12 Policy regarding the scope
of measures to be included in the
plan.

The terms ‘“‘mitigation” and ‘‘con-
servation” are used repeatedly
throughout the Act and committee re-
ports accompanying the Act. The im-
portance of these terms is exemplified
by the fact that Congress saw fit to in-
clude them in the official name of the
Commission. The Commission inter-
prets the term ‘‘mitigation’” to mean
activities undertaken to avoid or less-
en environmental impacts associated
with a Federal reclamation project or,
should impact occur, to protect, re-
store, or enhance fish, wildlife, and
recreation resources adversely affected
by the project. Mitigation at the site of
the impact typically involves restora-
tion or replacement. Off-site mitiga-
tion might involve protection, restora-
tion, or enhancement of a similar re-
source value at a different location.
Mitigation may also involve sub-
stituting one resource feature for an-
other. In meeting its mitigation re-
sponsibilities, the Commission sees an
obligation to give priority to protec-
tion and restoration activities that are
within the same watershed as the origi-
nal impact and that address the same
fish, wildlife, or recreation resource
that was originally affected. The Com-
mission’s ‘‘conservation’ authority al-
lows it to invest in the conservation of
fish, wildlife, and recreation resources
generally, and not directly associated
with any Federal reclamation project.
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Conservation projects may, therefore,
be considered for any area of the state,
regardless of the presence of a reclama-
tion project. Nothing in this section is
meant to restrict consideration of con-
servation projects directly associated
with a Federal reclamation project.
The Commission recognizes that, with
limited resources, it is not possible to
address the entire range of fish, wild-
life, and recreation needs throughout
the State. Indeed, addressing only the
most critical issues will require pru-
dent and judicious planning and use of
resources. This section defines the
areas where the Commission intends to
focus its attention over the long-term
and, in so doing, provides guidance for
the development of the Commission’s
mitigation and conservation plan. By
defining priorities, the Commission
narrows the options of applicants in
making recommendations for potential
projects, and of the Commission itself
in selecting measures to be incor-
porated into the plan.

(a) Priority resources. The Commis-
sion’s intent is to focus expenditures
and activities on those areas and re-
sources where the Commission believes
that it can, consistent with its man-
date, have the greatest positive im-
pact. Accordingly, it is the policy of
the Commission that projects selected
for the plan must accomplish one or
more of the following:

(1) Protect and/or restore aquatic
systems that provide essential habitat
for fish and wildlife,

(2) Protect and/or restore wetland
and riparian systems that provide es-
sential habitat for fish and wildlife,

(3) Protect and/or restore upland
areas that contribute to important ter-
restrial ecosystems and/or support
aquatic systems,

(4) Provide outdoor recreation oppor-
tunities that are dependent on the nat-
ural environment and that support the
conservation of aquatic systems, and/or

(5) Address fish, wildlife, or recre-
ation resources from a statewide con-
text in order to provide essential infor-
mation on aquatic systems or to assist
in the establishment of statewide pro-
grams for fish, wildlife, or recreation
conservation.
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(b) Priority projects. In recognition of
its responsibility to mitigate for Fed-
eral reclamation projects, the Commis-
sion will give special consideration to
projects that:

(1) Address fish, wildlife, and recre-
ation resources affected by the devel-
opment of the Central Utah Project, in-
cluding projects authorized in Title II,
section 304, or section 315 of the Act, as
described in §10005.8,

(2) Address fish, wildlife, and recre-
ation resources affected by the devel-
opment of other features of the Colo-
rado River Storage Project in Utah, or

(3) Address fish, wildlife, and recre-
ation resources affected by the devel-
opment of other Federal reclamation
projects in Utah.

(c) Specific objectives for five-year
plans. Bach five-year plan will contain
a set of specific objectives derived from
the above elements. Objectives will be
based on the Commission’s determina-
tions of the issues and resources that
are in most need of attention, and the
potential for making a substantial con-
tribution to fish, wildlife, and recre-
ation resources. Objectives may in-
clude the targeting of certain water-
sheds and/or basins for priority atten-
tion based on these same two factors.

§10005.13 Geographic and ecological
context for the plan.

In accordance with the Act, the Com-
mission has the authority to imple-
ment projects throughout the State of
Utah. The Commission believes that, to
be effective, the plan must be prepared,
and evaluated, from a state-wide per-
spective and that, within the state, an
ecosystem-based approach is appro-
priate. There is no one correct way to
define an ecosystem or to approach
ecosystem planning. The Commission
concludes that, for its planning pur-
poses, the watershed provides the ap-
propriate geographic and ecological
reference within which to evaluate pro-
posed projects and otherwise plan its
activities. In delineating watersheds,
the Commission will be consistent with
the best ecological and hydrological
science and, to the extent possible,
with the ecological and hydrological
units currently used by the State of
Utah, the U.S. Fish and Wildlife Serv-
ice, and other applicable Federal agen-
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cies. The Commission recognizes that
mitigation and conservation projects
may vary in scale and that, therefore,
one standard set of watersheds is not
necessarily appropriate for all projects.
For example, a more localized project
may best be analyzed from a ‘‘water-
shed within a watershed’’ perspective.
Alternatively, a large-scaled project
may need to be visualized from the per-
spective of a major river basin con-
sisting of several watersheds. The Com-
mission will prepare, and have avail-
able for public use, a list or map that
identifies major basins, watersheds,
and, where appropriate, hydrologic
units within watersheds, that the Com-
mission will use to organize its mitiga-
tion and conservation activities. This
list or map may be revised from time
to time as circumstances change.

§10005.14 Resource features applica-
ble to the plan.

In accordance with the Act, projects
selected for funding must make sub-
stantial contributions to fish, wildlife
and/or recreation resources. Biological
projects may focus on the protection or
restoration of an individual species, a
group of inter-related species, or the
habitats upon which these species de-
pend. Projects that target sensitive
plant species may also be included in
the plan, particularly if they con-
tribute to the overall health of the eco-
system. Recreation projects should be
targeted at increasing the quality of
and/or access to outdoor recreation op-
portunities that rely on the natural en-
vironment or at providing opportuni-
ties that have been reduced through
Federal reclamation projects. Fol-
lowing is a representative list of the
types of resources that projects may
target, along with examples of possible
activities that might be undertaken for
each. The following list is not intended
to limit the scope of projects that may
qualify for inclusion in the Commis-
sion’s plan:

(a) Fish and Wildlife Production, in-
cluding:

(1) Enhancement of natural produc-
tion,

(2) Restoration of indigenous species,

(3) Scientific studies,

(4) Development of new or upgraded
culture facilities.
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(b) Plant Propagation, including:

(1) Protection of critical habitat for
sensitive species or communities,

(2) Reintroduction of native plants in
conjunction with habitat restoration
projects,

(3) Vegetation manipulation to
achieve desired ecological conditions.

(c) Stream Habitat, including:

(1) Protection or enhancement of
instream flow,

(2) Restoration of natural flow re-
gimes,

(3) Improvement to water quality,

(4) Restoration of natural channel,
bank, and riparian conditions,

(5) Restoration of natural instream
and bank cover conditions.

(d) Lake Habitat, including:

(1) Stabilization of water level,

(2) Water quality protection or im-
provement,

(3) Restoration of natural lakebed
conditions,

(4) Riparian area maintenance,

(5) Outlet flow maintenance.

(e) Wetlands Habitat, including:

(1) Protection of existing wetlands,

(2) Restoration of drained or other-
wise degraded wetlands,

(3) Enhancement of wetland habitat.

(f) Upland Habitat, including:

(1) Protection or restoration of mi-
gration corridors,

(2) Re-connection of fragmented habi-
tats,

(3) Protection of critical habitats,

(4) Habitat condition improvement.

(g) Outdoor Recreation, including:

(1) Establishment of fishing and boat-
ing access,

(2) Establishment of greenways and
low impact trails,

(3) Providing opportunities for wild-
life related recreation, including hunt-
ing and observation,

(4) Providing opportunities for pas-
sive recreation and sightseeing,

(5) Stocking waters with fish (where
not incompatible with biological objec-
tives),

(6) Education and interpretation re-
lated to fish, wildlife, and their habi-
tats.

§10005.15 Planning and management
techniques applicable to the plan.

The Commission recognizes that
there are a wide range of techniques
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that may be employed to protect or re-
store natural resources. The Commis-
sion will consider projects that make
use of techniques that either have pre-
viously been proven to be effective at
meeting stated objectives or represent
new and innovative approaches that
hold promise for being effective and es-
tablishing positive precedents for fu-
ture activities. Following is a rep-
resentative list of techniques that the
Commission may choose to fund. This
list is not exhaustive. Other appro-
priate techniques may exist or be de-
veloped in the future.

(a) Acquisition of property (land or
water), or an interest in property, for
fish, wildlife, or recreation purposes.

(b) Physical restoration of ecological
functions and habitat values of lands
or water courses.

(c) Construction and reconstruction
of facilities, such as trails, fish culture
facilities, instream spawning facilities,
water control structures, and fencing
that aid in the conservation of fish and
wildlife resources, and/or provide recre-
ation opportunities.

(d) Regional planning aimed at con-
serving fish and wildlife, and/or pro-
viding recreation opportunities.

(e) Management and operations
agreements, strategies, and other insti-
tutional arrangements aimed at con-
serving fish and wildlife and their habi-
tats, and/or providing recreation oppor-
tunities.

(f) Inventory and assessment of bio-
logical resources.

(g) Applied research that targets spe-
cific biological information or manage-
ment needs.

(h) Development of educational ma-
terials and programs aimed at increas-
ing public enjoyment and awareness of
fish and wildlife resources and the eco-
systems upon which they depend.

§10005.16 Plan content.

(a) Minimum requirements. At a min-
imum, the plan will include:

(1) A summary of basic information
from the planning rule, including
project evaluation procedures and plan
amendment procedures,

(2) The identification of measurable
objectives for the term of the plan,

(3) A list, and description, of the
projects selected for implementation
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during the term of the plan—with par-
ticular emphasis on projects to be im-
plemented early in the planning cycle,

(4) A description of the relationship
between the projects to be included in
the plan and the Commission’s mitiga-
tion obligations,

(5) A preliminary determination re-
garding environmental review require-
ments for each project,

(6) A preliminary determination of
management and operation require-
ments and how these will be met,

(7) A budget, both for the next fiscal
year and for the entire five-year period,

(8) A project phasing plan spanning
the term of the plan, and

(9) A strategy for monitoring
progress and evaluating accomplish-
ments, and

(b) Potential additions. At the Com-
mission’s discretion, the plan may also
include:

(1) A discussion of the relationship of
the plan to other activities affecting
fish, wildlife, and recreation resources
within the State of Utah, and/or

(2) Discussions of, or information on,
other topics that the Commission de-
termines to be relevant. For example,
the Commission may wish to identify
mitigation and/or conservation meas-
ures that the Commission may wish to
consider in later years of the five-year
plan or in subsequent five-year plans.

§10005.17

Following adoption of the planning
rule, the Commission will proceed with
the preparation of the plan, in adher-
ence with the following procedures and
in the order stated:

(a) A formal request for recommenda-
tions regarding potential projects will
be made to Federal and State resource
agencies, Indian tribes, and other in-
terested parties. An appropriate an-
nouncement will also be made in the
FEDERAL REGISTER. Those choosing to
participate will have 90 days to submit
project proposals. The project solicita-
tion process is discussed in detail in
§10005.18.

(b) The Commission will compile all
recommendations and make these
available for public review at the Com-
mission’s office. The Commission will
also provide copies upon request for a
reasonable cost.

Plan development process.

§10005.18

(c) The Commission will evaluate
each project proposal according to the
decision factors, standards, and evalua-
tion procedures described in §10005.19
and prepare a preliminary list of pri-
ority projects.

(d) One or more public meetings will
be scheduled in which Commission
staff will present the Commission’s
analysis and preliminary conclusions.

(e) The Commission will prepare a
final list of projects proposed for im-
plementation during the term of the
plan.

(f) A draft plan will be prepared, ap-
proved by the Commission, and re-
leased for public review. Availability of
the document will be announced in the
FEDERAL REGISTER. The public will be
given a minimum of thirty days to re-
view the draft and submit written com-
ments.

(g) The Commission will make nec-
essary revisions and formally adopt a
final version of the plan. Completion of
the plan will be announced in the FED-
ERAL REGISTER. The Act requires that
the initial final plan be completed by
March 31, 1996 and be revised at least
every five years thereafter.

§10005.18 Project solicitation proce-
dures.

As provided for in Section 301 of the
Act, the Commission will make a for-
mal invitation to Federal and State re-
source agencies, Indian tribes, and
other interested parties to prepare rec-
ommendations concerning projects
that will be considered for funding.
This invitation will take the form of a
“project solicitation packet.” The
packet will contain a cover letter, this
planning rule or a reference as to
where it may be obtained, a format for
preparing applications, and other ma-
terials that the Commission concludes
will assist in the preparation of rec-
ommendations. Appropriate announce-
ment will also be made in the Utah
media and in the FEDERAL REGISTER in
order that other interested parties
might be made aware of the oppor-
tunity to participate. To assist appli-
cants, the format for preparing applica-
tion may be made available in elec-
tronic form upon request. As war-
ranted, the Commission may propose
specific projects and/or assist others in
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the preparation of recommendations in
order to fully execute its obligations as
described in §10005.8. The following in-
formation will be requested of appli-
cants:

(a) An abstract of the proposed
project,

(b) Information on the applicant, in-
cluding the name of the person pre-
paring the recommendation, the offi-
cial authorizing the recommendation,
and partners to the application, if any,

(c) The location of the proposed
project,

(d) The overall goal for the project
and the specific fish, wildlife, or recre-
ation objective(s) that the project’s
proponent seeks to achieve,

(e) The relationship, if any, of the
proposed project to Federal reclama-
tion mitigation and, especially, to
measures delineated in Title II, Sec-
tion 304, or Section 315,

(f) A description of the project, in-
cluding tasks to be undertaken, prod-
ucts to be produced, and the expected
results,

(g) A proposed budget, including,
where applicable, a description of con-
tributions to be provided by project
implementors or other sources,

(h) A proposed time schedule,

(i) The identification of the entity
(ies) to be involved with the project
(project implementation and post-
project operation and management),
including their qualifications for un-
dertaking this type of work,

(j) A description of any consultation
with landowners, agencies, or other af-
fected entities, to include documenta-
tion where appropriate,

(k) An evaluation of the project in re-
lationship to the Commission’s first
five decision factors identified in
§10005.19,

(1) An evaluation of the anticipated
need for NEPA documentation and
compliance with the ESA, the Clean
Water Act, and other applicable envi-
ronmental laws, and

(m) At the option of the applicant,
other information that might assist
the Commission in evaluating the rec-
ommendation.

§10005.19 Decision factors.

This section identifies the principle
decision factors that the Commission
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will use to evaluate the relative merit
of proposed projects and the way that
the Commission will apply these deci-
sion factors. The Commission has se-
lected six general decision factors that
will be used to evaluate the relative
priority of proposed projects. ‘‘Stand-
ards’ related to each decision factor
provide a means for measuring the ex-
tent to which each proposed project re-
sponds to the decision factors. The
Commission’s decision factors and
standards are as follows:

(a) Decision Factor 1: Benefits to fish,
wildlife, and recreation resources. The
following three standards apply:

(1) Biological integrity. Projects will
contribute to the productivity, integ-
rity, and diversity of fish and wildlife
resources within the State of Utah. To
meet the Biological Integrity standard,
projects should accomplish one or more
of the following:

(i) Protect, restore, or enhance the
ecological functions, values, and integ-
rity of natural ecosystems supporting
fish and wildlife resources,

(ii) Provide conservation benefits to
both species and their habitats,

(iii) Provide benefits to multiple spe-
cies,

(iv) Promote biodiversity and/or ge-
netic conservation,

(v) Aid long-term survival/recovery
of species, or groups of species, that are
of special concern, including:

(A) Species on the Federal List of En-
dangered or Threatened Wildlife and
Plants,

(B) Federal category 1 or 2 candidates
for listing,

(C) Species identified by the UDWR
as wildlife species of special concern,

(D) UDWR Natural Heritage Program
G1 and G2 plant and animal species,

(E) On lands managed by the U.S.
Forest Service or the Bureau of Land
Management, species of special concern
as recognized by the appropriate agen-
cy, and

(F) the sensitive species conservation
list developed by the Utah Interagency
Conservation Committee,

(vi) Provide protection to important
aquatic, riparian, or upland habitats,
especially those that are either critical
to a sensitive indigenous species or
useful to a variety of species over a
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range of environmental conditions,
and/or

(vii) Restore self-sustaining, natu-
rally functioning aquatic or riparian
systems, especially through the use of
natural recovery methods.

(2) Recreation opportunities. Projects
with recreation objectives will provide
opportunities for high quality outdoor
recreation experiences for the general
public that are compatible with, and
support, the conservation of biological
resources and natural systems. To
meet the Recreation Opportunities
standard, projects should accomplish
one or more of the following:

(i) Create opportunities for the public
to enjoy fish, wildlife, and native
plants in their natural habitats,

(ii) Provide permanent access to
aquatic areas for recreation purposes,

(iii) Create opportunities for walking
or bicycling that complement protec-
tion and restoration of riparian and
aquatic corridors,

(iv) Create opportunities for fishing,
boating, and other water-based recre-
ation activities that complement pro-
tection and restoration of aquatic
areas,

(v) Provide outdoor recreation oppor-
tunities that are lacking within the
watershed or State,

(vi) Provide outdoor recreation op-
portunities near to or accessible by
urban populations,

(vii) Provide outdoor recreation op-
portunities for people who are phys-
ically challenged or economically dis-
advantaged,

(viii) Provide opportunities for envi-
ronmental education and interpreta-
tion, and/or

(ix) Do not cause a disruption to the
natural environment that will, itself,
require mitigation.

(3) Scientific Foundation. Projects will
be based on and supported by the best
available scientific knowledge. To
meet the Scientific Foundation stand-
ard, projects should accomplish one or
more of the following:

(i) Include specific and sound biologi-
cal objectives,

(ii) Be supported by appropriate pop-
ulation and/or habitat inventories or
other scientific documentation,

(iii) Provide tangible results and, to
the extent possible, measurable bene-

§10005.19

fits to species, habitats, and/or recre-
ation opportunities,

(iv) Involve accepted techniques that
have been demonstrated to produce sig-
nificant results, or, alternatively, inno-
vative techniques that hold promise for
resolving significant issues and that
might serve as models for other initia-
tives,

(v) Make a significant contribution
to the scientific knowledge concerning
ecosystem protection and restoration,
and/or

(vi) Be recognized as scientifically
valid by the American Fisheries Soci-
ety, the Wildlife Society, or other ap-
plicable professional scientific organi-
zation.

(b) Decision Factor 2: Fiscal responsi-
bility. The following three standards
apply:

(1) Fiscal accountability. Projects will
provide a substantial return on the
public’s investment. To meet the Fis-
cal Accountability standard, projects
should accomplish one or more of the
following:

(i) Provide significant benefit at rea-
sonable cost,

(ii) Where alternatives exist, utilize
the least cost alternative that fully
meets objectives,

(iii) Continue to provide value over
the long term, and/or

(iv) Encourage and facilitate eco-
nomic efficiency among agencies.

(2) Shared funding. While not an abso-
lute requirement, projects should,
when practical, be funded through cost
sharing with project participants or in-
volve other contributions. To meet the
Shared Funding standard, projects
should accomplish one or more of the
following:

(i) Have guaranteed partial funding
from other sources,

(ii) Have a high potential for
leveraging additional funding by others
in the future,

(iii) Be coupled with other ongoing or
proposed projects that have compatible
objectives and secured non-Commission
funding, and/or

(iv) Involve significant in-kind con-
tributions by the applicant and partici-
pating agencies or organizations.

(3) Protection of investment. Successful
implementation of projects over time
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will be ensured. To meet the Protec-
tion of Investment standard, projects
should accomplish one or more of the
following:

(i) Result in permanent, as opposed
to temporary, protection to fish and/or
wildlife habitats,

(ii) Have low maintenance cost and/or
be self sustaining over the long term,

(iii) Have clearly assigned operations
and management responsibilities and
assurances of long term support on the
part of implementors,

(iv) For those projects likely to re-
quire substantial operations and man-
agement expenditures, have in place a
realistic strategy for obtaining the
necessary funds, including, where ap-
plicable, a commitment by the applica-
ble agency(ies) to seek necessary ap-
propriations,

(v) Contain guarantees on the part of
the applicable landowner(s) or man-
ager(s) that incompatible land uses
will not be allowed, and/or

(vi) Have a high probability that ac-
tion will not be negated by other ac-
tivities outside of the control of the
land owner/manager.

(c) Decision Factor 3: Agency and pub-
lic involvement and commitment. The fol-
lowing three standards apply:

(1) Partnerships. Projects should,
when practical, involve a partnership
among Federal and State agencies,
local governments, private organiza-
tions, and/or landowners or other citi-
zens. To meet the Partnerships stand-
ard, projects should accomplish one or
more of the following:

(i) Span multiple jurisdictions or
otherwise require, or benefit from,
inter-organizational cooperation and
involvement,

(ii) Have been proposed through a co-
operative effort among two or more
agencies, governments, and/or private
entities, each having a stake in the
outcome and/or possessing complemen-
tary expertise, and/or

(iii) Encourage, or facilitate, the es-
tablishment of complementary man-
agement plans and programs among
land and resource managers.

(2) Authority and capability. The enti-
ties charged with undertaking and,
after completion, managing each
project must have the authority to be
involved in the proposed activity and
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possess the administrative, financial,
technical, and logistical capability
necessary for successful implementa-
tion. To meet the Authority and Capa-
bility standard, projects should:

(1) Be supported by documented evi-
dence that the entities involved have
previously undertaken similar work
successfully, and/or

(ii) Be supported by fully developed
implementation plans.

(3) Public support. Projects should,
wherever possible, enjoy broad support
within the natural resource commu-
nity, and/or with the public at-large.
To meet the Public Support standard,
projects should:

(i) Build upon previous compatible ef-
forts that have undergone public in-
volvement and are widely supported,

(ii) Be supported by implementation
plans that have previously been sub-
jected to peer and/or public review,

(iii) Have documented support from
affected interests, and/or

(iv) Have a high probability that
agency and public support will be sus-
tained into the future. This is espe-
cially important for multi-year
projects and projects that are part of a
larger, long-term initiative.

(d) Decision factor 4: Consistency with
laws and programs. The following two
standards apply:

(1) Laws and tribal rights. Projects
will be consistent with the legal rights
of Indian tribes and with applicable
State and Federal laws.

(2) Complementary activities. Projects
will complement the policies, plans,
and management activities of Federal
and State resource management agen-
cies and appropriate Indian tribes. To
meet the Complementary Activities
standard, projects should:

(i) Complement, or contribute to, es-
tablished, documented fish and wildlife
protection and/or restoration pro-
grams,

(i) Be a component of, or support, a
recognized ecosystem or watershed
planning initiative where protection or
restoration of fish, wildlife, or recre-
ation is a primary goal, and/or

(iii) For projects involving Federal or
state lands, be consistent with, and
supported by, an adopted management
plan.
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(e) Decision Factor 5: Other contribu-
tions. The following two standards
apply:

(1) Public benefits. Projects will, wher-
ever practicable, provide benefits in ad-
dition to those provided to fish, wild-
life, and recreation. To meet the Public
Benefits standard, projects should:

(i) To the extent that this is compat-
ible with the primary objective of pro-
tecting or restoring fish, wildlife, or
outdoor recreation, provide opportuni-
ties for multiple use of resources,

(i1) Provide benefits to aspects of the
environment beyond fish, wildlife, and
recreation,

(iii) Not result in unacceptable im-
pacts to other aspects of the environ-
ment, and/or

(iv) Contribute to the social and/or
economic well-being of the community,
the region, and/or the State.

(2) Unmet needs. Projects will satisfy
significant needs that would not other-
wise be met. To meet the Unmet Needs
standard, projects should:

(i) Address significant fish, wildlife,
or recreation needs that are unable to
secure adequate funding from other
sources,

(ii) Not duplicate actions already
taken or underway, and/or

(iii) Not substitute for actions that
are the responsibility of another agen-
cy and that must be implemented re-
gardless of Commission involvement.
This is not meant to restrict the Com-
mission’s ability to be involved in
projects advanced by land management
or other agencies that, while within
the general responsibility of the agen-
cy, cannot be implemented because of
internal funding limitations.

(f) Decision Factor 6: Compatibility with
the Commission’s overall program. This
decision factor is relevant to the over-
all project portfolio rather than to in-
dividual projects. The following five
standards apply:

(1) Commission obligations. Taken as a
whole, the project portfolio must help
fulfill the Commission’s obligations for
mitigation of Federal reclamation
projects as described in §10005.8.

(2) Project mix. The Commission’s
portfolio should provide an appropriate
mix of projects in terms of project
type, geographical distribution, and
other appropriate factors. While the

§10005.19

Commission desires to implement a
broad range of projects, and to have an
effect throughout the State, this alone
will not determine the Commission’s
mix of projects. Among the factors
that the Commission will consider
when selecting projects are the fol-
lowing:

(i) The Commission will consider con-
centrating projects in one watershed or
basin if these projects are ecologically
connected and are likely to result in a
significant cumulative effect on fish,
wildlife, and/or recreation that could
not otherwise be realized.

(ii) The Commission will consider im-
plementing a major, high cost project—
as opposed to several smaller projects
with the same total cost—if that
project is likely to produce net cumu-
lative benefits to fish, wildlife, and/or
recreation that exceed those of the
smaller projects.

(iii) The Commission will consider
small projects that appear unconnected
to other Commission activities if these
can serve to demonstrate the viability
of a certain type of protection and res-
toration project, or to establish the
groundwork for additional fish, wild-
life, and recreation initiatives.

(3) Timing. Projects should address
needs that are time sensitive. To meet
the Timing standard, projects should:

(i) Target immediate, high priority
needs,

(ii) Target opportunities that are of
limited duration,

(iii) Preempt future crises, and/or

(iv) Be consistent with identified
“‘critical paths’ or other logical, mul-
tiple-year project phasing plans.

4) Project completion. Ongoing
projects that are making satisfactory
progress will generally be approved for
continued funding prior to allocating
funds for new projects.

(6) Budget. The total cost of proposed
projects for any given fiscal year must
not exceed the Commission’s antici-
pated budget allocation for that year.
When the total cost of qualified
projects exceeds funding capability,
the Commission will re-evaluate all
qualified projects and identify those
that, in combination, produce the most
meaningful results. High cost projects
will be subjected to particular scrutiny
and may be scaled back, phased over
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multiple years, or deferred if doing
otherwise would preclude other worth-
while but lower cost projects.

§10005.20 Project evaluation proce-
dures.

Projects proposed for inclusion in the
plan will be subjected to a systematic
evaluation using the decision factors
delineated in §10005.19. The Commis-
sion may, at any time in the project
evaluation process, contact applicants
to ask for clarification, to propose
modifications, or to otherwise cause
the formulation of project proposals
that are in keeping with the Commis-
sion’s authority and mission. The re-
sult of the evaluation will be a prelimi-
nary list of eligible projects, arrayed
by year over the term of the plan. The
evaluation will adhere to the following
process:

(a) Each project will be arrayed ac-
cording to location (by watershed),
project type, and the resource that the
project seeks to address.

(b) Each project’s consistency with
Commission policy delineated in
§10005.12 will be determined.

(c) Complementary, competing, and
duplicative projects will be identified.
(If warranted, applicants may be asked
to combine efforts or otherwise modify
projects.)

(d) Projects that satisfy obligations
described in §10005.8 will be identified.

(e) Using best professional judge-
ment, Commission staff will evaluate
each project according to the standards
delineated in §10005.19 with the excep-
tion of Decision Factor 6, which relates
to the Commission’s overall portfolio
and is, therefore, not applicable to the
evaluation of a specific project.

(1) For each standard, a preliminary
rating will be made, with the project
rated as:

(i) Exceeding minimum standard,

(ii) Meeting minimum standard,

(iii) Minor deficiency in meeting
standard,

(iv) Deficient, or

(v) Not applicable.

(2) Commission ratings will be con-
trasted to those of applicants and
major discrepancies re-evaluated. Com-
mission findings will be recorded and
will be available for review.
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(f) Each project will be given an over-
all rating based on the extent to which
it meets Commission criteria as de-
fined in paragraphs (b) through (e) of
this section. The rating will be made
on the basis of best professional judge-
ment using quantitative and/or quali-
tative rating techniques as appro-
priate. A given project need not meet
all standards to be selected for inclu-
sion in the Commission’s plan. A
project may, for example, be deficient
in an area that the Commission deter-
mines is not important for that type of
project or, alternatively, deficiencies
in some areas may be off-set by major
assets in others. A tiered rating scale
will be used, with projects grouped into
two or more categories according to
how well they meet Commission cri-
teria.

(g) Projects with moderate to high
ratings will then be re-evaluated from
a multiple project perspective. Deci-
sion Factor 6, Compatibility with the
Commission’s Overall Program, will be
the focus of this evaluation. For those
areas with a concentration of projects
this might involve a watershed-wide
analysis. It will also involve a state-
wide analysis. As with the previous
step, the evaluation will be conducted
using best professional judgement and
may involve a variety of applicable
techniques.

§10005.21 Amending the plan.

The Commission considers the plan
to be a dynamic instrument that
guides decisions over time and is capa-
ble of responding to changing cir-
cumstances. Amendments to the plan
provide the vehicle for maintaining
this dynamic quality.

(a) Types of plan amendment. The
Commission recognizes three distinct
types of plan amendment: comprehen-
sive revisions, substantive revisions,
and technical revisions. The particu-
lars regarding each is as follows:

(1) Comprehensive revision. The Act re-
quires that the Commission ‘‘develop
and adopt’ a plan every five years. At
the end of each five year period the
Commission will undertake a com-
prehensive review of the plan to deter-
mine its adequacy and the need for re-
vision. The need to revise, and add to,
the Commission’s portfolio of proposed
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projects will be central to this review.
Other elements, for example, reconsid-
eration of the Commission’s objectives
for the preceding five-year period and
the Commission’s standards for select-
ing projects, may also be reconsidered.
Based on this review the Commission
may call for the preparation of a new
plan. The consultation procedures de-
scribed in §10005.7 will apply, as will
the procedures described in §10005.17,
and the procedures described in
§10005.18. The Commission is not obli-
gated to wait five years to undertake
such revision to the plan. This may be
undertaken at any time that the Com-
mission deems appropriate.

(2) Substantive revision. The Commis-
sion may, from time to time, deter-
mine that changes to the plan’s list of
projects are in order. Typically this
will take the form of substituting a
project in the plan with a new project,
changing the order for implementa-
tion, or making significant modifica-
tions to previously selected projects.
When the Commission determines that
there is a need for such substantive
changes, a formal announcement will
be made and interested parties will be
given the opportunity to provide rec-
ommendations following the proce-
dures described in §10005.18. Changes of
this nature will not necessitate a total
revision to the plan but rather involve
select modifications to specific por-
tions of the plan. Changes to other spe-
cific elements of the plan may also be
amended in this way. Portions of the
plan that are proposed for modification
will be released in draft form, with the
public given thirty days to provide
comments prior to formal adoption by
the Commission. Substantive amend-
ments provide a way to incrementally
amend the plan over time without the
necessity of a major rewrite and will be
central to the Commission’s planning
process. The Commission will specifi-
cally consider the need for substantive
amendments on at least an annual
basis. Consideration of substantive
amendments will typically be made in
concert with preparation of the annual
budget request.

(38) Technical revision. Technical revi-
sions include changes that correct in-
advertent errors or provide current in-
formation, other minor revisions that

§10005.21

do not substantively modify the plan,
or, changes in the particulars of one or
more projects that do not change basic
project goals and objectives nor sub-
stantively modify expected environ-
mental effects. Technical revisions to
projects might include, but are not
limited to, changes in the list of par-
ticipating organizations, changes in
the exact location of certain project
activities, and changes to specific
tasks. Substitution of one project for
another, or aggregation of projects,
may also be considered a technical re-
vision if the projects possess similar
qualities and the action is supported by
affected parties and the general public.
Technical revisions do not constitute a
formal amendment to the plan and do
not require the notification and report-
ing procedures of a formal amendment.
Affected agencies and interests must,
however, be consulted, and the ration-
ale for making the technical revision
documented. The plan document will
be corrected to reflect technical revi-
sions, and a historical record kept in
order to track the plan’s evolution.

(b) Public petitions. Agencies and
members of the public have the right
to, at any time, petition the Commis-
sion to open the plan to comprehensive
or substantive amendments. Petitions
must be made in writing and should
state the specific reason why the ac-
tion is requested. The petition may be
accompanied by a specific project rec-
ommendation. The Commission will,
during the public session of the next of-
ficial Commission meeting, announce
that such a petition has been received.
The Commission may choose to vote on
the petition at that time or to take the
matter under advisement until the fol-
lowing Commission meeting at which
time the Commission must vote to de-
termine if the petition has merit. Fol-
lowing acceptance of a petition the
Commission will promptly establish
the procedures and schedule that will
be followed in considering amend-
ments. Project recommendations made
pursuant to a petition must be pre-
sented using the format described in
§10005.18 and will be evaluated in the
manner described in §10005.20. Pro-
posals for technical amendments do
not require a formal petition. Written
requests for technical amendment will
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be acted upon by the Commission in a
timely manner.
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§10010.1 Purpose.

This Subpart establishes the Com-
mission’s policies for complying with
Title 1 of the National Environmental
Policy Act of 1969, as amended (42
U.S.C. 4321-4347) (NEPA); Section 2 of
Executive Order 11514, Protection and
Enhancement of Environmental Qual-
ity, as amended by Executive Order
11991; and the regulations of the Coun-
cil on Environmental Quality (CEQ)
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